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TS ARG T ANA-SML & STHAIT AT AT § o7 a8 S0 Masr 6 T 2erfRafy «fi=r srare 7w werr
SATRHTLY T ST SrorerT GAKIETTr Saa SR < whall &, et 3 T sreer F g g ot 2

Any person aggrieved by this Order-in-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way.

AT FCHTL T AT qaeT-
Revision application to Government of India:

(1) e Seared g -Afafmaw, 1994 & o sraw Fi= SaTe T ATHAT F a1 T GEIh G
FU-GTT o AT ILegeh o Svia GOeror araes refi= gi=e, WIea 9, fa=r w=rrerar, Trsrer frsm,
=reft w1, Sfra Sto wa, @92 9, % fwelt: 110001 @ it S =Ry -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi -- 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

@  afe are & g F amwer 7 o9 W grier am & Bl gvenme ar s wream # v R
WUSHTR ¥ X WU § AT & W19 §¢ AT 7, o7 ohefl WoewIR A7 9oe R & =1y ag Feft sy #
77 et sroe I & Y Arer Y AT % < g% gl

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory Pif,ffmm\.%‘l-e\warehouse to another during the course of
processing of the goods in aaﬁé;ehéii&eié;;\'n storage whether in a factory or in a

8 o, . =

warehouse. . \% A




(@ T ¥ aree Rl g A e § Ratfi mer e ar w3 Rt ¥ g ges oY I UL
FeTar q[ed & e & wraet & S e o arg] ol ary ar wae o Fatfea ) |

In case of rebate of duty of excise on goods exported to any country or territory

outside India of on excisable material used in the manufacture of the goods which are

exported to any country or territory outside India.
@l grew &1 e R AT W 3 STgR (Rrarer ar s w) P R e gh

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

() iR IeuTRA fT ITUTEA QF AT (0 ST SYE HidT arew it 9 g o Q& awaer S

oY T R 3 ATt s, sriier 3 grer aria @ wwy aX Ar e ¥ R srfafRa (7 2) 1998 arr
109 gy fAgeh fhg T g

. Credit of any duty allowed to be utilized towards payment of excise duty on linal
products under the provisions of this Act or the Rules rhade there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2} Act, 1998.

(2) ¥l Seare e (enfie) P, 2001 3 R 9 ¥ sioviw RAARe wo derizu-g ¥ €

TRt &, ¥ sk 3 R smker SR Retr & e w3 ercer-ander ek anfter amder f 24-A wRt

& wry IR e R ST AT SWE wrer @A § @ e ?ﬂﬁﬁ”am?h o 35-5 # Ruffa f 3
TR 3 S 3 ATer Eee-6 =rerr f wi off gt AR

The above application shall be made in duplicate in Form No. EA-8 as specilied
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 8 months from the date on
which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. '

(3) P(ﬁ'ltﬂ‘rrW%muaﬁ%wwma@mm@rw@?ﬁmﬁzooptﬁﬂ'ﬁﬂ?ﬂ?ﬁﬁ'
ST @R ST Wi T @Te § ST g ar 1000/~ & i sprar it siu

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs. 1,000/~ where the amount involved
is more than Rupees One Lac.

HTHT L&F, Feald TS e Ta QT H< erflehtar =ramfdser % g srfler:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
(1) 0 SRUTET S AT, 1944 Hi ey 35-a01/35-3 3 sfafar:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :- .
(2)  SeRferia afedE § aarg srgaT 3 sramar i erfier, srfier & wmere & Wfiwr g, ST Serren
T T e erdflefty =R (Reee) f afknr &l e, eguarere § 2nd wrer, agamel
WaT, AWT, NIRETIIIR, gHRrETE-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal

(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad: 380004.
In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3

as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-
, R8.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is
upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank:
draft in favour of Asstt. Registar of a branch of any nominate public sector bank of the




{

place wh"ere the bench of any nominate puBlié sector bank of the place where the_ bench

of the Tribunal is situated. . «

(38)  afs =w smaer § S Her ST T THIAL BIAT § AT TAS T SNEST & o1 I T raTT Sud<h

& ¥ BT AT =R 59 92 F 210 5 H R Rorar wd e & s 3 forg gomRaRy srfielte Amamfreor
Y e Ifiel AT AT TLHTT Y U SAGH (4T SITaT @ |

In case of the order covers a number of order-in-Original, fee for each 0O.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal to
the Appellant Tribunal or the one application to the Central Govt. As the case may be,
~ is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) =TT e STETHEH 1970 ToT SIS i ST - 1 3 shavtar et fB s/ s e
AT GRS FATRATT o TTfderdl 3 smesr § & T 6t T TR & 6.50 3 &7 =rmery e e
T AT AR | | -

One copy of application or O.I.O. as the case may he, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) %mmwﬁﬁﬁwmmﬁwEﬁmmmwmmwgsﬁm

9o, HeAIT ITUTET {[eeh T AT AT ~ATATIERROT (Fratfafer) Few, 1982 # MfRa 81

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T e, FT IS YF T YT srfientar =rarieraer (Reee) wor uiat stdia & wrer §
FAeAH (Demand) TF &% (Penalty) FT 10% Y& ST FAT SAFaTT Bl greriieh, sT&Had & ST 10
FUS T %l (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of
the Finance Act, 1994)

eI ICqTS Yo ST AATHT & sheiar, ATFA VT Hded f /i (Duty Demanded)|

(13) e (Section) 11D 3 dga Merfiea i;
(14) o TToTa e Hiee Y TR,
(15) ddre Wit Mawt & Faw 6 % qea a7 ufin

g qd S * e erdier’ § Tge O ST Ay gerr HY erfier e e % forg g o s R
TAT Bl '

! .

' Foran appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed
by the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the

Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(xiii) amount determined under Section 11 D;
(xiv) amount of erroneous Cenvat Credit taken;
(xv) amount payable under Rule 6 of the Cenvat Credit Rules.

- (6) (i) T e 3 iR srfier siRERr & wwer Srgl ok T Qe AT &€ fearted g v /i oy My
e & 10% SR T A STt et <vs et g qa ave % 10% YT TR S e 1

In view of above, an appeal against this order shall lie befo're the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in diSp%@;:";fzu
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" ORDER IN APPEAL

M/s. Snehal Jayantila Modi, Proprietor of M/s. Harsh Industries, 24/281, Rameshwar
* Flat, Sola, Ahmedabad-380013 (hereinafter referred to as ‘the appellant’) have filed the
present appeal against the Order-in-Original No, CGST-06/D-VI/O&A/353/Snehal/
AM/2022-23 dated 28.11.2022 {(in ‘short ‘impugned order') passed by the Assistant
Commissioner, Central GST, Division-VI, Ahmedabad North (hereinafter referred to as ‘the
adjudicating authority). The appellant were engaged in providing taxable service but
were not registered with the department.

2. The facts of the case, in brief, are that on the basis of the data received from the
Central Board of Direct Taxes (CBDT) for the F.Y. 2015-16, it was noticed that the appellant
in the ITR/Form-26 AS has earned taxable income on which no service tax was discharged.
Letters were, therefore, issued to the appellant to explain the reasons for non-payment of
tax and to provide certified documentary evidences for said period. The appellant neither
provided any documents nor submitted any reply justifying the non-payment of service
tax on such receipts. The detail of the income is as under;

Table-A
Y. Value as perITR | Service lax rate | Service Tax liability
2015-16 1,04,12,068/- 14.5% 14,52,686/-

2.1 A Show Cause Notice (SCN) No. CGST-OG/O4—989/O&A/Snehal/2020—21 dated
24.03.2021 was therefore issued to the appellant proposing recovery of service tax
amount of Rs.14,52,686/- along with interest under Section 73(1) and Section 75 of the
Finance Act, 1994, respectively. Imposition of penalties under Section 70, Section 77 and
Section 78 of the Finance Act, 1994 were also proposed.

2.2  The said SCN was adjudicated vide the imquned order, wherein the service tax
demand of Rs.14,52,686/- was confirmed alongwith interest. Penalty of Rs. 10,000/- under

Section 77 and penalty of Rs. 14,52,686/- was imposed under Section 78 of the F.A,, 1994.
Late fee of Rs.40,000/- was also imposed under Section 70.

3. Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant preferred the present appeal alongwith Miscellaneous Application seeking
condonation of delay, on the grounds elaborated below:- ‘ '

> The appellant is engaged in manufacture of goods and is registered under Gujarat.
Value Added Tax Act, 2003. Further, the turnover is less than 1.5 Crore and thus
eligible for exemption from paying duties under Central Excise. As on the entire
turnover VAT has been discharged there shall be service tax liability on such
income. Copy of VAT return, P&L Account for t -16 is submitted as
proof. ‘




e F.No. GAPPL/COM/STP/3570/2023
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» Sérvice tax cannot be demancled melely basecl on Income Tax Returns or Form

%
26AS filed without estabhshmg the nature of service. Reliance placed on citation
Faquir Chand Gulati Vs Uppal Agencies Pvt. Ltd- 2008(12) STR 401 (SC)..

\‘7‘

The notice does not bring out the fraud, collusion or willful ‘misstatement or
suppression of facts or intent to evade service tax. The appellant has submitted
the ‘requisite information as when demanded hence department cannol allege
suppression to invoke extended period of limitation.

The demand if any should be treated as inclusive of service tax in terms of Section
67(2) of the F.A., 1994,

~

X

When the original demand is not sustainable, the liability of interest and penaltics
imposed are not sustainable in law as reasonable cause for such failure established.

4. On going through the appeal memorandum, it is noticed that the impugned order
was issued on 28.11.2022 and same was claimed to be received by the appellant on
28.12.2022. However, the present appeal, in terms of Section 85 of the Finance Act, 1994,
was filed on 27.03.2023 after a delay of 29 days. The appellant in the Miscellancous
application stated that the appellant was out of India when the order was delivered hience
the appeal could not be filed within two months from the date of communication as he
could not sign the appeal paper physically, hence the delay. They claim that the delay
was not intentional and was beyond their control and therefore requested to condone the
delay which is within the condonable period.
f

4.1 In terms of Section 85 of the Finance Act, 1994, an appeal should be filed within a
period of 2 months from the date of receipt of the decision or order passed by (he
adjudicating authority. Under the proviso appended to sub-section (3A) of Section 85 of
the Act, the Commissioner (Appeals) is empowered to condone the delay or to allow the
filing of an appeal within a further period of one month thereafter if, he is satisfied that
the appellant was prevented by sufficient cause from presenting the appeal within the
“period of two months. Relevant text of Section 85 is reproduced below: '

SECTION 85. Appeals to the [Commissioner] of Ceniral Excise (Appeals).
[(1) Any person aggrieved by any decision or order passed by an adjudicatig
aul’/jor/'ly subordinate to the f"[Pr/'nc//Ja/ Commissioner of Central Excise or
Commissioner of Central Excise] may appeal to the Commissioner of Central
Excise (Appeals).] _

(2) FEveryappeal--------- in the prescribed manner.

(3)  An appeal shall be presented within three months from the date of receipt of
|t/7e decision or order of [such adjudicating authorily], relating to service lax,
interest or penalty under this Chapter [, made before the date on which the
Finance Bill, 2012, receives the assent of the President] :

" Provided that ‘the [Commissioner] of Central Excise (Appeals) may, if he is
satisfied that the appellant was prevented by sufficient cause from presenting the
appeal within the aforesaid period of three /u@mps\4//om/ it ‘to be presented

‘77\

within a further period of three months.
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[(BA) An appeal shall be presented within two months from the date of recejpt
"of the decision or order of such adjudicating authority, made on and after the

" Finance Bill 2012 receives the assent of the President relating to service tax,
interest or penalty under this Chapter :

Provided that the Commissioner of Central Excise (Appeals) may, if he is satisfied
that the appellant was prevented by sufficient cause from presenting the appeal
within the aforesaid period of two months, allow it to be presented within a
further period of one month.]

4.2 It is observed that the appeal in the present case was filed on 27.3.2023, after a
delay of 29 days. Considering, the legal provisions under Section 85(3A) of the Finance
Act, 1994, the Commissioner (Appeals) is empowered to condone the delay of c?nly one

month provided he is satisfied that the appellant was prevented by sufficient cause from
» presenting the appeal within the aforesaid period of two months. In the instant case delay
of 29 days which is within the. condonable period prescribed in Section 85(3A).
Considering the fact, I regard their bonafide belief as sufficient cause and allow the
appeal after condoning the delay of 29 days.

B. Personal hearing in the matter was held on 07.12.2023. Shri Dhairya Soni,
Chartered Accountant appeared for personal hearing on behalf of the appellant and
reiterated the submissions made in the appeal. He stated that the appellant manufactured
plastic and rubber goods and does not provide any services. However, by mistake, in the
ITR for the F.Y. 2015-16, they have declared the turnover as sale of services while it was
actually sale of goods. He also requested two days time to submit C.A. certificate as
corroborative evidence.

5.1  The appellant subsequently submitted C.A. Certificate dated 09.12.2023, issued by
Chirah R Shah & Associates wherein they have certified that the turnover of the! appellant
amounting to ‘Rs.1,04,12,068/— for the F.Y. 2015-16 pertains to sale of goods. While filing
the ITR for the AY. 2016-17, the said turnover was inadvertently disclosed-as “Sale of
Services” instead of “Sale of Services”. Further, the appellant has not provided any
services during the said financial year.

6. I have carefully gone through the facts of the case, the impugned order passed by
the refund sanctioning authority, submissions made by the appellant in the appeal
memorandum as well as those made during personal hearing. The issue to be decided in
the present case is whether the demand of Rs.14,52,686/- confirmed vide the impugned
order alongwith interest and penalties, in the facts and circumstances of the case, is legal
and proper or otherwise.

Period of dispute involved is F.Y.2015-16.

6.1 I have gone through the Profit & Loss Account for the F.Y. 2015-16. It,is observed
that the income of Rs.1,04,12,068/- is reflected as receipts under head sale of goods. As

the entire demand has been ralsed on said income consmlenng the P' fit & Lbss Account

6

>




: £ i © F.No. GAPPL/COM/STP/3570/20.7 5

(SR

demand is. not sustainable when there is no element of service involved. Accordingly, |
find that the appellant is not liable to pay service tax amountmg to Rs.14,52,686/-. When
the demand does not sustain there is no question '6f demanding interest and imposing
‘penalty. '

7. In view of the above discussion, I set-aside the impugned order confirming the
service tax demand of Rs.14,52,686/- alongwith interest and penalties and allow the
appeal filed by the appellant.

8.  ardiereral IR &Sl bl g erdier s uery SuRyerr o= & [ Sre gy
| The appeal filed by the appellant stands disposed off in above terms.
1 . | |
1 S
- : GIBKES E l)
3IRER)M T

Date:9(12.2023
Attested
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To,

M/s. Snehal Jayantlla MOC]I - Appél!ant
Proprietor of M/s. Harsh Industries,

24/281, Rameshwar Flat, Sola,

/-\hmeda|bad-380013

The Assistant Commissioner . Respondent
CGST, Division-VI,
Ahmedabad North

Copy to:

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Commissioner, CGST, Ahmedabad North.
3. The Assistant Commissioner (H.Q. System), CGST, Ahmedabad (A|3|3eals).
(For uploading the Ol# : :
tA—Guard File.







