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qt{%f+!€wftv-wig & w+Mv ©8vqqtmjetqtqvwtgr +vftwrrf@rfIditv,aRm{ WWT

qf©qTftqtwfhr %qm wftwrqrqmvqa%rv6w & &Tf%RV qItel +ft$a8Tgm{1

Any person aggrieved by this Order-in-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way.

vrtTvr©H%rVtftwrwrqqq:-

Revision application to Government of India:

(1) hfhr®nq7 qr@'VfbfhM, 1994 #fFTa WaRdtiRaq W{VMHt bqrtl v),b mir qt
wr-8Tn + vqq qt.i% + 3kBfT !Tftwr aIT+er agftT HfRT, VFR TurK, fRY rbTWr p TNRq R'$rFr J

#eft+fRY, qtqTfhf vm, iVR IIFt, dftaft, rlooor =R#tvFftqTfiF ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) vfl vm©§lf+bqw+tqqq€tjMn©T++fiRftwTprnvrw4qwgT++ wfM
wrFTnt§vtwvrrH+vrq+gTI ?qqFt t, Tr M q®nrHvrwTH+qT%q€fMqnwtf
TrfiqftwvmE+8n%+t xfM#€NmE{Ol

In case of any loss of goods where the 1(
warehouse or to another factot wa]
processing of the goods
warehouse

ss occur in transit from a factory to a
ehouse to another during the course of
storage whether in a fact6ry or in a



(v) qIn + vw IQnft lrg qr BIker it fR=IifRI ;nq' q1 qr WITt iT 'Bl-tinT"r V at gf+ +b{ 'l-IBI' ut

mrrqq 9JT'qI % R& b qrq# ff qt q ltd & iTT@ f#tft try -IT qi.?r + T+ any {I T

In case of rebate of duty of excise on goods exported to any country or Lerri'toI'.y
outside India of on excisable material used in the manufacture of the goods wl-rich are

exported to any counLry or territory ouLside India.

(g) IIft qPr vr HIT,rn %T f+iT vrt€ bVTB (Ilm =rr yam qt) tB=rte f4=rr wrrqwT gIl

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(=r) +Fbi @rm #t ®qrqq qr@1 % TIIm # Bw rIft qft M: ruHr =Ft TI{ e Biz Q.IF aTfaer in' vtr

urajT+ Rw % !aTfb6 @rtu, 3rftv + wu wRxqtvwr vr vr vn IT fav 3M=r'r (+ 2) 1 998 nr-Ir

109 KuRtIaf%IT WT@I

Credit of any duty allowed to be utilized towards payment of excise duty on anal
products under the provisions of this Act or the Rules rba(ie there under and such order
is pagsecl by Che Commissioner (Appeals) on or after, the daLe appointed under Sec. 109
oF the Finance (No.2) Acl, 1998.

(2) %Mr mrm w (e,nft@) fHm@ 2001 :B IBw:r 9 iT 3koitr faI+Rg sl"iq ti@rl'jqq-8 + al

vflft it, Ifetr qrtw ib SIRI ?-TTi'qr tfBv fi;fhB & tfFr viv ii v.flvt£Lv4TT+qI \'i- 3l=fhr qTkqrdi' M r
iitnq afRe ©Ti©r finn gnr qTfhl arq vr'T vnrqqr'w8r efI=f % Bma tna 35-TI' MPEg '.hIll

'J=r7m bmw iitnq ftwrc-6 vr©m =Fr vfl 'fi-8ftqTfiVI

: '. E!!:+.::big
' :b• ==

The above application shall be made in duplicate in Form No. EA-8 as specified
Under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on
which the order sought to be appealed against is comnlunicated and shall be

accompanied by two copies each of the OIO and Order-In-Appeal. It should also be

accompanied by a copy of TR-6 Cha11an evidencing payment of prescribed fee a$

prescribed under Section 35-EE of CEA, 1944, under Major I-lead of Account.

(3) ftfhrr @Mr h vr% qd tkwr ©rv Tq vr@ @r+ =rr WIt qq 8f} @r+ 200/- tliv-Y'wm =Ft

WTT Bit q$ ttwKwqvrvr© +arrqr8'©t ]. ooo/- =R- =FIvr !T,TFr =FF wrTI

The revision application shall be accompanied.by a fee of Rs.200/- where the

amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac. i}/&

qI-
;
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a i : : : • !
Tfhn qM, ##hr WTT©r RrvT R+ +qT qt 3FfldhrawTfdqwr + vfl HinT:-
Appeal to Custom, Excise, & Service TuI Appellate Tribunal.

( 1 ) iRdkr ®n©r VW 'TftF+rw, 1944 Hit mr 35-EFF/35-qh3kwta:-
Under Section 35B/ 351l; of CEA, 1944 an appeal lies to :-

(2) uvf+fM vfl'# # dtm{ WEWK + WWF =Fr.Bnfl?r, &nFtqt q: qwra' q'tfhn TW, irdITF ®rr©r
QI.RU+ haBT 3FWrqRTftWH MD tFt qfaRTfhdlV #rfbm, ©6qRRrq it 2"d ITTRr, ©giTrqfl

wm, www, RTTUFrKn, W6TqHITq-3800041

To the west regional bench of Customs, .Excise & Service Tax Appellate Tribunal
(CESTAT) at 2:ldfloor, Bahumali Bhawan, Asarwa, Girclhar Nagar', Ahmedabad: 380004..
In case of appeals other than as nrentionecl above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3

as prescril3ecl under Rule 6 of Central Excise(Appeal) Rules, 2001 and. shdl be

accompanied against (one which at least should. be dccompani,cl by , f,e of Rs. 1,000/-
, Rs.5,000/- and Rs. 10,000/- where amount Qf duty / penalty / demand / relturd is
upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank
draft in favour of Asstt. Registar of a branch of any nominate public sector badk of the

,i- I -'.:ii:

H H: : I nI t : HI !!! i : i: i•{{ t ; H&
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place wHere the bench of any nomin£te pubhd sector bank of the place where the bench
of the Tribunal is situated. : ,,d-
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It

F_:; • ' ' ' :I t

£';;III;
;} }

j / r'. j :

(3) =rfI Br mtv + q{ qF aldf qr WiTt% INT i et vaq ly qtqqr ii fN 6tv qr !=Tdm al{ql
#rtf#nvrmnf%uq€zw%8t§q$ftf%fqt©q€tqTf tqq+%tRVVqTftqft WftdhqPITfbNW
=#vqwftguWhw6E=Rq6wqqqf#n+rm8 1

In case of the order covers a number of order-in-Original, fee for each O.1.O.

should be paid in the aforesaid manner notwithstanding the fact that the one appeal to
the Appellant Tribunal or the one application to the Central Govt. As the case may be,
is filled to avoid scriptoria work if exci sing Rs. 1 lacs fee of Rs. 100/- for each.

(4) @rw©q vwwf&fhrvr970vqrthiti©7 qt WIq8-1 % dNv f+8tftTf%VqjTn3n qrIm
mxgwiv qqif+qfi Wn V®qT++ wIg++ nM #f q6 vW: ©6.50 qt#rqrqmq qF;h fi:@
wn8mnfttTl

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) kq ald#f#avRmt=RR=Mqt+qT+Rv*#4tqkqt8vrqqBFfMRm vr+rjuRdm
elm, #fhr®ITqTqrg-Fu+BWR wfHhrqMf$For (qNffRf#) fMFr, 1982 +Rfid it

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982 .

(6) dhn qJm, hfh©qmywq++qDm witfhm=nfbrat (fRItZ) t§ vfa wftqtb *mr+it
q&NPr (Demand) q++ (Penalty) BT 10% if WT mRT qf+RTf el 6Tghf+, gflneFf lj wn 10

GEtk VP {1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of
the Finance Act, 1994)

Mr WiTT qrvT siT iRTqT % +tFtT, qTTftvr $-TT q&r a ThT (Duty Demanded) I

(13)

( 14)

(15)

dr. (s,,tion) 1 ID ba@ ft8fftVITfiT;
fhn qm +qqzhftz a ITfin;
+rqahftafhHt +fhn6hd§vbrufQTl

qts§vqr'dfta wft@’tq€+1$qvr $tlqqT®erftv’ Hf&Tq<++f+={IF wf wnfhn

j.i.; )

For mr appeal to be filed before the CE;STAT, 10% of the Duty & Penalty confirmed
by the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs. 10 Crores. It may be noted that the pre-deposit is a
maldatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(xiii) amount determined under Section 11 D;

(dv) amount of erroneous Cenvat Credit taken;
(xv) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) qvqlt©hyf+WftVyTfbmw% vqv qd TW ©qn qFqvrwyfRqrf+att at #hr fb{'TV

q-rh % 10% %,T,rFr Wat q§Y%qd@TitMaO-Kg VT% 10% mTV qt #tvr WFtft iI

In view of above J an appeal agdnst this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in disp ittIed ii
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F.No. GAPPL/COM/STP/3570/2023

ORDER IN APPEAL

M/s. Snehal Jayantila Modi, Proprietor of M/s. Harsh Industries, 24/281, Rameshwar

Flat, Sola, Ahmedabad-380013 (hereinafter referred to as ' the appellant'l have filed the

present appeal against the Order-in-Original No.. CGST-06/D-VI/O&A/353/Snehat/

AM/2022-23 dated 28.11.2022 .(in short ' impugned ordefl passed by the Assistant
Commissioner, Central GST, Division-VI, Ahmedabad North (hereinafter referred- tJ as ' Me

adjudicating authorityb . The appellant were engaged in providing taxable service but

were not registered with the department.

i

'}
:' ! '{i

2. The facts of the case, in brief, are that on the basis of the data received from the

Central Board of Direct Taxes (CBDT) for the F.Y. 2015-16, it was noticed that the appellant

in the ITFI/Form-26 AS has earned taxable income on which no service tax was discharged.

Letters were, therefore, issued to the appellant to explain the reasons for non-payment of

tax and to provide certified documentary evidences for said period. The appellant neithdr

provided any documents nor submitted any reply justifying the non-payment of service

tax on such receipts. The detail of the income is as under;

Table-A

L/aIue as per ITR\ Service tax rate\ Service Tax liabilityAH

14.52,686/.14.5%1,04,12,068/.2015-16
.!1I ;i :-+;.:i:!'i:-';if{j

J. :}} };

2.i A Show Cause Notice (SCN) No. CGST-06/04-989/O&A/Snehal/2020-21 dated

24.03.2021 wag therefore issued to the appellant proposing recovery of service tax

amount of Rs.14,52,686/- along with interest under Section 73(1) and Section 75 of the

Finance Act, 1994, respectively. Imposition of penalties under Section 70, Section 77 and
Section 78 of the Finance Act, 1994 were also proposed.

2.2 The said SCN was adjudicated vide the impugned order, wherein the service t,IX

demand of Rs.14,52,686/- was confirmed alongwith interest. Penalty of Rs. 10,000/- under

Section 77 and penalty of Rs. 14,52,686/- was imposed under Section 78 of the F.A., 1994.
Late fee of Rs.40,000/- was also imposed under Section 70.

3. Being aggrieved with the impugned order passed by the adjudicatinq authority,

the appellant preferred the present appeal'alongwi'th Miscellaneous Application seeking

condonation of delay, on the grounds elaborated below:- F

> The appellant is engaged in manufacture of goods and is registered under Gujarat
Value Added Tax Act, 2003. Further, the tQrnover is less than 1.5 Crore and thus

eligib16 for exemption from paying duties under Central Excise. As on the entire

turnover VAT has been discharged there shall be service tax liability on such

income. Copy ,of VAT return, P&l Account for tIp:maLE-16 is submitted as

proof.
a
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Sal-vice tax cannot be 'de.manded:.mqrely based _,on Income Tax ReLul-ns or l=orI-II

26AS filed without estabIIshing the nature of'kervice. Reliance pla£ed on qitaLion

Faquir Chand Gulati Vs Uppal Agencies Pvt. Ltd- 2008(12) STR 401 (SC).

>

/> The notice does not bring out the Fraud, collusion Ol- willful -miss'LaLerTlel-lt Ol

suppression of facts or intent to evade service tax. The appellant has subrTtiltc:cJ

the :requisite information as when demanded hence department canl-lol alley.t

suppression to invoke extended period of limitation.
I

'The demand if any should be treated as inclusive of service tax in [errns of SecLic)1-1

67(2) of the F.A., 1994.

E'i

fil+f -:i:i
lil >

> When the original demand is not sustainable, the liability of interes[ alrcl penallir.:s

imposed are not sustainable in law as reasonable cause for such failure establisl-tcld.

4. On going through the appeal memorandum, it is noticed that the ilnpugnecl order

.was issued on 28.11.2022 and same was claimed to be received by the appell.ant c>II

28.12.2022. Howe'vel-, the present appeal, in terms oF Section 85 oF the Finance Act, :I.!J!..J4,

was filed on 27.03.2023 after a delay of 29 days. The appellant in the Misc(-:lldrlr:c)tI:,

application stated that the appellant was out of India when the order was delivered II(iI , c,t:

Lhe appeal could not be filed within two months from the date of comnlurlicatic)II aT; IIt'

could not sign the appeal paper physically, hence the delay. They c[ail'TI thal [he dc'lay

was not intentional and was beyond their control and thel-efol'e requested Lo collcl011t! LI'lc

delay lwhich is within the condonable period.
:

E; j: ' :: I

hI

It'\ft 4.:1 in terlns of Section 85 of the Finance Act, 1994, an appeal should be filed Will'liII a

period of 2 months fI-om the date of receipt of the decision or order passed by Ill,:
adjudicating authority. Under the proviso appended to sub-section (3A) of Section 85 ot

the Act, the Conrmissioner (Appeals) is empowered to condone the delay or to allow tl'l, I

filing of an appeal within a further peI-iocl of one month thereafter i-fI he is satisfied Ill ill

the appellant was prevented by sufficient cause from presenting the appeal wiLl-liII 1.h,'.

period of two months. Rel'evant text of Section 85 is reproduced below:

SECTION 85. Appeals tP the [Commissi011er] of Central Excise {Appeals).
[(1) Any person aggrieved by any decision or order passed by an ac{judiciltill,y

authority subordinate to the s [Principal Comrvissior ter of Central Excise. ,>I

Commissioner of Central Excise] may appeal to the C:omnIissior lcr of Ce11tl iIi

Excise (Appeals).I

(2) Every appeal'.''''-''in the prescribed manner.

(3) An apE>eat shall be presented within three months from the date of receipt oi

':the decision or order Qf [such adjudicating authority], re}ating to service tax,

interest or penalty under this- Chapter [, made .before dIe date oil wlrici1 ttl, I
Finance Bill, 2012, receives the assent of the Presidelrtf :

;/i

1It !
FT e r

Provided that ~the [Commissioner] of Central Excise (Appeals) may. if IIe it;

satisfied that the appellant was prevented by sufficient cause from presenting tile

::='==IIl: IT'S;';FI:’:: T==" iT':“Ifi\"VH
h;\u,B_pp,.4j'.yI

4
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[(3A) An appeal shall be presented within two months from the date of receipt

of the decision or order of such adjudicatinq authority, made on and after the
Finance Bill, 2012 receives the assent of the President, relating to service tax,

interest or penalty under this Chapter .

Provided that the Commissioner of Central Excise (Appeals) may, if he is satisfied

that the appeltant was prevented by sufficient cause from presenting the appeat

within the aforesaid period of two months, allow it to be presented within a

further period of one month.3

4.2 it is observed that the appeal in the present case was filed on 27.3.2023, after a

delay of 29 days. Considering, the legal provisions under Section 85(3A) of the,Finance

Act 1994, the Commissioner (Appeals) is empowered to condone -the delay of +nly one
month provided he is satisfied that the appellant was prevented by sufficient cadse from

pres9nting the appeal within the aforesaid period of two months. In the instant case delay

of 29 days which is within the. condonable period prescribed in Section 85(3A).

Considering tha fact, I regard their bonafide belief as sufficient cause and allow the

appeal after condoning the delay of 29 days.

I

iI F• F• r 1:s : : H• B::n • ! ! ! ?;bit!!

It'. '''' .':}:{I

i

5. Personal hearing in the matter was held on 07.12.2023. Shri Dhairya Soni,

Chartered Accountant appeared for personal hearing on behalf of the appellant and

reitefated the submissions made in the appeal. He stated that the appellant manufactured

plastic and rubber goods and does not provide any services. However, by mistake, in the

ITR for the F.Y. 2015-16, they have declared the turnover as sale of services while it was

actually sale of goods. He also requested two days time to submit C.A. certificate as

corroborative evidence.

5.1 The appellant subsequently submitted C.A. Certificate dated 09.12.2023,:issued by

Chirah R Shah & Associates wherein they have certified that the turnover of thei appeltant

amounting to Rs.1,04,12,068/- for the F.Y. 2015-16 pertains to sale of goods. \&hile filinq
the ITR for the A.Y. 2016-17, the said turnover was inadvertently disctosed'as ’'Sate of

Services" instead of "Sale of Services". Further, the appellant has not provided any

services during the said financial year.

, j . :::.}};.

.’:::i;i.q:#
it:' t :: :jJ'.i

6. 1 have carefully gone through the facts of the case, the impugned order passed by

the refund sanctioning authority, submissions made by the appellant in the appeal

memorandum as well as those made during personal hearing, The issue to be decided in

the present case is whether the demand of. Rs.14,52,686/- confirmed vide the impugned

order alongwith interest and penalties, in the facts and circumstances of the case, is legal

and proper or otherwise.

Period of dispute involved is F.Y.2015-16.

6.1 1 have gone through the Profit & Loss Account for the F.Y. 2015-16. Itlis observed

that the income of Rs.1,04,ti,06 P/- is reflected as receipts under head sale o+ goods. As

.;

; ! ' 'i

the entire demand has been raised on said income, considerinq 'the'

and the -C.A. certificate issued in this regard, I find that the apI

service therefore they are not liable to discharge the service

Loss Account

lered any
that the
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den’land is not sustainable when there is no elenrent Qf service involved. Accordingly, I

find that th'e appellant is not liib'lb to pay service tax ima;untirlg to Rs.14,52,686/-. Whet I

the demand does not sustain there is no question 'df demanding interest and il'nposillg

penalty.

IF

7. In view of the above discussion, 1 set-aside the ilnpugned order conFil-n'ling LI'1(:

servic-e tax delnand of Rs.14,52,686/- alOnqwi'Lh interest and penalties and allow tIle
appeal filed by the appellant.

8. gHb%Irt qTtr wt =FT "T{ aMtR qT ftlvrru a'ra=Rr afl+ $- -= TI-Itn gI

The appeal filed by the appellant stands disposed off in above kern]s. ,

--I?.r (:-' !-tf';-=>:'---!--'
(in,r=jq Gj=i')

all'J-,r')at’':h*r(!!! i . . It

f# : 1 : i

Iii ::
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DaLe: 9.6 1.2.2023

Attested

IP\
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To,

M/s. Snehal Jayahtila Modi,

PI-opt-ie-tor of M/s. Harsh Industries,

24,/281, Ralneshwal- Flat, Sola,

Ah rn ed a bad -380013
I

A\ppe! ian t:

L',g’.:,;;

f:;I:::';;'!
TiE

;}}

I'l'le Assistant Conrlnissionel'

(:GS'l', Division-VI,
Ahnredabacl North

Respoilcg eIIt

Copy to:

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Comlnissionel-, CGST, Ahmedabad North.

3. The Assistant Commissioner (H.Q. System), CGS'F, Ahmedabad (Appeals).

(For uploading the
Pk-6tmrd File,

';;%,ad;
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